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The Honorable William E. Kennard
Chaimlan
Ft:dt=ral Communications Commission
445 12U1 Street. S.W.
Washington. D.C. 20554

Dear Chainnan Kennard:

tl.6. "OUt of !\rprrnntiltlbtS

Comnnttrr on ((ommrrrr

September 26. 2000

RECE'\lr~

OCT 1 0 2000

ftdtIII CoIIImunlCllioAl commilllon
0ftIae of SIcnIuy

The proposed mergerofAmericaOnline ("AOLH). the world'~ largest Internet service provider,
and Tjme Warner, the second largestcable televisiun cnmpany in the United States. rep~ents the largest.
corporate Iu..;ion in U.S. history. Ifapproved, the mergercould unduubtedly change tbe way that millions
ofAmericans receive infonnation in the future. According to the Federal TradeCommission("FTC"), the
cornhint:e.1 company would control 40 percentofthc Intemc.;1 access market and reaeh 20 percent ofcable­
equipped homes. .

Whi Ie tht: Federcl1 CommunicationsCommission C'FCC"') has the authority to review the AOL­
.rime Warner merger as it pertains to the tr.msferofTime Wanler's hmadcastlicenses, theFCC appears
pn.."ared to consider aspects ofthe merger that may excet:d its authority. This raisc.c; ~erious questions
regarding the scopeoHhe FCC's Slalutury authority. primarily as it ht:ars on the issueofopen access t(l
cable systems.

In this rcbrard.1 was trouhled to learn the dctnils oftlle ...ec·sdraft ordertrom press reports this
week, in particularthe Septernber21. 2000 Washin!&llm POS! anicle. ThCSercport.Cl indieatcthat yourstatI·
is recommending that the fCC mcmdateopen access to the A()L-Time Wamer cable television systems
as a condition ofapproving the merger. As you un.~ well 'lware. the issue ofopen access to cable lines
relllains au important., y~t ulI~lll~ area ofdebate before Congress. the FCC and within the incJu.'itry,
incluuing serious questions about the constituliunulily uf imposing sueh condilions.
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Moreover, I find the FCC's apparent plan ofaction on the open access issue troubling for two
additional reasons. Firs~ as you arc aware,last December, you publiclystated that the openacc~ issue
should he decided bythemarketplaceas opposed to a regulatory approach. Specifically. you stated that,
U[p]cople ofgood faith believe sincerely thal the best way to advance hroadband for consumers is to
mandate access ... 1respectfully disagree." Yel. c:ontr.uy to yourpublic statements. the FCC appears
poised to impose those very conditions that you have previuusJy have said should not be impused by
regulatory mandate.

Second, Tdo noL~li~ve the rntrrgerreview process is the appropriate forum to address an issue
ofthis magnitude. Jam panicularly alarmedby tius plan ofaction given Lhatlhe FCC has delayed opening
up an official inquiry into the broad alTdY ofissues sun'Ounding openaceess to cable:: systc:ms. Jfthe FCC
were to impose open access standards as a condition for its approval o1"this merger. the:: FCC may well
set a defacto industry-wicJc open access stancJanl withoul the benefit ofthol"Oughly cousidmng Ul~nation­
wide implicationsofimposing suchconditiolW. Ifthe FCC decides topwsuedlis course ofaction. I bclicv~
that it should first address this issue through a rulemaking proceeding.

Inordcrto fuDy understand the issues athand Iam requesting that you provide theC.ommittecwidl
a copy ofthe FCC's dr-aft onJerreported in the pre.c;s by the close ofbusiness naursday, September28.
2000. I also would like to learn more aboutthe authority the FCC plans to rely upon to impose these
sib"J'1i ficant open access concJitionsas apart ofthis merger. Accordingly, pursuant to Rules X and XIofthe
U.S. Ho~ ofRcprescntatives, please provide responses Lo the following questions and requests lor
infonnation by October 6, 2000:

I. Do you believe that the imposition ofopen access provisions to the proposed merger between
AOL and Time Wamercould violatethe First Anlcndmcnt oftile U.S..ConstiLution? Ha.c; the FCC
analy~ this issue in connection with its review ofthi" merger? Please provide all records relating
to the issue ofwhether imposing open access provisions violates lht: First Amendment

2. On what statutory authority would the Fr.C he relying ifit were to mSlnda.te open access as a
condition ofapproving the AOL-Time Wamcr merger'! Pleaseprovide all recorol; relating to the
FCC's authority to mandate open access, including but not limited to any legal analy~elO ofthi~.

issue.

3. Please describe the nature ofthe relationship ht:tween the FTC and the FCC during the pendency
ufthi~particular merger. Specifically, plea.~e explain the different roles played by the FCC and
I -Te, the degreeofinteraetion between the FTC and FCC, the mutual and separc1te issues being
worked un by the FTC and FCC, the typeofinfonnation thathas been and continues to he shared
between the FTC and FCC. and. whether therewjJJ beajoinl FTrJFCCdecision. PJcaseprovide
all records relating to: (1) all advice provided to the FCC by dle FTC regarding the issue ofopCD
access; (2) the roleofthe FCC and Jlrc relating to this merger; and (3) the d~greeofcooperation
and infimnation heing sham! between the FCC and FrC.

._--_.....__... --------------
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4. In the past, theCommissionhas stated that it is cncounlged that, as the demand lor broadband
capabiJity increases, methuds fordeliveringdigital infonnation at high speeds to consumer.:; will
emerge in virtuallyall scgrnentsofthecommunications industry, i.E... , wireline, wireless, satellite, and
cable. Please describe how the Commission is considering the aJtcnlativc methtxls ofhigh-speed
lnternet access.

Further, I request that the appropriatc fCC staffprovide a briefing to Commiuce staffto address
the issues outlined above, no later than October 3, 2000. ./.'"'

~
Please contaetMs. LindaBloss-Baum orMs. Julie Corconm oftheCommittee statlat (202) 226­

2424 ifyou have any questions regarding lhisrequestamJto make arrangements forthis briefing. For
purpuses of re~"'Punding to the information and rccords requested in this letter, please refer to the
attaclunellt. TIlanlc you for your cooperation am) ~~islance.

Sincerely,

-~""/~
Tom Blilcy
ChainnWl

Attachment

ec: The Honorable John D. Dingcll, Ranking Minority Member
The Honorable W.J. "Billy" Tauzin, Chairman,

Telecommunications, Trade, and Consumer Protcctioll Subcommittee
The Honorable Edward J. Markey. Ranking Memher.
Telecommnnications. Trade, and Consumer Protection Subcommittee

The Honorahle Su.un Na~, Commi~sioner,Federal CommunicDtions Commission
The Honorablc Harold Furehtgott-Roth, Commis...ioner, Federal Communications Commission
The Honorable Michael Powell. Comn.lissioncr. Federal Communlcalicmlll C:ommi~sinn
The Honorable Gloria Tristani. Commissioner, Federal Communications Commission
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ATI'ACHMENT

1. The term "records" is to be construed in the broadest senseand shall mean any written orgraphic
material. howeverproduced orreproduced. ofanykind orde6Cription. consisting ofthe oliginal
and any non-identical copy (whetherdiffercnt from the original because ornotc" made on or
attached to such copyorotherwise)and drafts ami both sides thereof. whetherprinted orrccorded
electronically or magnetically orstored in any type ofdatabank, including. butnot limited to. th~
fhllowing: cOrTCl'\pondence. memoranda, l'CC'.ords, summaries of personal conversations or
interviews. minutes orrecords ofmeeling.c; orconferences. opinions or reports ofconsultants.
projections. statistical statements. drafts. contracts. a!:.~eemenls. purcha.c;e orders. invoice!'.
conf1rmalions. telegraphs. telexes. a.gendas. books. notes. pamphlets. periodicals. reportc;. studies.
evaluations. opinions. logs. diaries. desk calendars. appoinnnent books. tape recordings. video
recordings. e-mails. voicemails. computer tapes. orothercomputerslared matter. magnetic tapes.
microfilm. microfiche, punch cards. all other records kept by electronic. photographic. or

mechanical means. charts. poologrclphs. notebooks. drawings. plans. inter-officc conunwucations,
intra-offiecand intra-departmentalconunwlications. transcripts. check~ and canceledchecks. bank
statements. ledgers. books. recordsorstatements ofacCOWlts, and papers and things similar to any
of the foregoing. however denominated.

2. The lenns "relating." "relate:' or "regarding" as to any given subject means anything that
constitutes, contains, embodies. idenli ties, deal,; wilh. ur is in any mannerwhatsoeverpertincnt to
that subject, including but not limited to records concerning the prepardtion ofother records.
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